4 June 1840. — 3 Vict. 




For abolishing Arrest on Mesne Process in Civil Actions, 
except in certain cases, for extending the Remedies of 
Creditors against the Property of Debtors, and for the 
further Amendment of the Law and the better Advancement 
of Justice in Ireland. 



[N. B . — The Clause >narked (A.) was added by the Committee .] 



5 



10 



« l£ <£ 1ft € 3 the present power of Arrest upon Mesne Process 
in Ireland is unnecessarily extensive and severe, and ought 
to be relaxed : And whereas it is expedient that certain Provisions 
of Acts of Parliament in force in England in relation to Actions in 
Courts of Common Law, and to Process and Proceedings therein, 



Preamble. 



should be extended to Ireland ; 25<£ it tfimfore (EttacteD, by The 
QUEEN’s most Excellent Majesty, by and with the Advice and 
Consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the Authority of the same, 

THAI from and after the time appointed for the commencement of Arrest on 
this Act, no person shall be arrested upon mesne process in any civil 
action in any Inferior Court whatsoever, or (except in the cases and ce P tto « ertai '‘ 
in the manner hereinafter provided for) in any Superior Court. 



L5 



And be it Enacted, That all personal actions in Her Majesty’s All Adfom 
Superior Courts of Law at Dublin shall be commenced by writ of 
summons. Writ of 

Summons. 



And be it Enacted, That if a plaintiff in any action in any of Her 
Majesty’s Superior Courts of Law at Dublin, in which the defendant 
is now liable to arrest, whether upon the order of a Judge, or without 
350- a such 
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such order, shall, by the affidavit of himself or of some other person 
show to the satisfaction of a Judge of one of the said Superior 
Courts, that such plaintiff has a cause of action against the defendant 
or defendants to the amount of Twenty Pounds or upwards, or has 
sustained damage to that amount, and that there is probable cause 5 
for believing that the defendant, or any one or more of the defend- 
ants, is or are about to quit Ireland, unless he or they be forthwith 
apprehended, it shall be lawful for such Judge, by a special order, to 
direct that such defendant or defendants so about to quit Ireland shall 
be held to bail for such sum as such Judge shall think fit, not 10 
exceeding the amount of the debt or damages ; and thereupon it 
shall be lawful for such plaintiff, within the time which shall be 
expressed in such order, but not afterwards, to sue out one or more 
writ or writs of capias into one or more different counties, as the case 
may require, against any such defendant so directed to be held to 15 
bail, which writ of capias shall be in the form contained in the Sche- 
dule to this Act annexed, and shall bear date on the day on which the 
same shall be issued. 

4 * 

Sheriff may And be it Enacted, That the Sheriff or other officer to whom any 

arresTl)efen- such writ of capias shall be directed shall, within One calendar Month 20 
dant * after the date thereof, including the day of such date, but not after- 

Defendant wards, proceed to arrest the defendant thereupon ; and such defendant, 
Custody until when so arrested, shall remain in custody until he shall have given a 
ormakefa 11 ’ bail-bond to the Sheriff, or shall have made deposit of the sum 

Deposit. endorsed on such writ of capias, together with Ten Pounds for costs, 25 

according to the practice of the said Superior Courts ; and all subse- 
quent proceedings, as to the putting in and perfecting special bail, 
or of making deposit and payment of money into Court instead of 
putting in and perfecting special bail, shall be according to the like 
practice of the said Superior Courts, or as near thereto as the circum- 30 
stances of the case will admit. 

Order^may be And be it Enacted, That any such special order may be made and 
stage the defendant arrested in pursuance thereof at any time after the 

beforelLai commencement of such action, and before final judgment shall have 

Judgment. been obtained therein ; and that a defendant in custody upon any 35 

such arrest, and not previously served with a copy of the writ of 
summons, may be lawfully served therewith. 

Defendant And be it Enacted, That it shall be lawful for any person arrested 
WDifckwge” u P on any suc h writ of capias, to apply, at any time after such arrest, 
forthwith. to a Judge of one of the Superior Courts at Dublin, or to the Court 40 
in which the action shall have been commenced, for an order or 
rule on the plaintiff in such action to show cause why the person 
arrested should not be discharged out of custody ; and that it shall be 

Jawful 
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lawful for such Judge or Court to make absolute or discharge or 
refuse such order or rule, and to direct the costs of the application to 
be paid by either party, or to make such other order therein as to 
such Judge or Court shall seem fit : Provided, That any such order 
,5 made by a Judge may be discharged or varied by the Court, on 
application made thereto by either party dissatisfied with such order. 

And be it Enacted, That every prisoner who at the time appointed 
for the commencement of this Act shall be in custody upon mesne 
process for any debt or demand, and shall not have filed a petition to 
io be discharged under the laws in force for the Relief of Insolvent Debtors, 
shall be entitled to his discharge upon entering a common appearance 
to the action : Provided nevertheless, That every such prisoner shall be 
liable to be detained, or after such discharge to be again arrested, by 
virtue of any such special order as aforesaid, at the suit of the plaintiff 
15 at whose suit he was previously arrested, or of any other plaintiff. 

And be it Enacted, That if any single creditor or any Two or 
more creditors, being partners, whose debts shall amount to One hundred 
Pounds or upwards, or any Two creditors whose debts shall amount to 
One hundred and fifty Pounds or upwards, or any Three or more cre- 
20 ditors whose debts shall amount toTwo hundred Pounds or upwards, of 
any trader within the meaning of the laws now in force respecting 
bankrupts, shall file an affidavit or affidavits in the Court of the 
Commissioners of Bankrupt that such debt or debts is or are justly 
due to him or them respectively, and that such debtor as he or they 
25 verily believe is such trader as aforesaid, and shall cause him to be 
served personally with a copy of such affidavit or affidavits, and with 
a notice in writing requiring immediate payment of such debt or 
debts ; and if such trader shall not within Forty-one Days after per- 
sonal service of such affidavit or affidavits and notice, or within 
30 such further time as any Commissioner of Bankrupt shall order, pay 
such debt or debts, or secure or compound for the same to the satis- 
faction of such creditor or creditors, or enter into a bond in such 
sum as a Commissioner of the Court of Bankrupt shall approve of, 
with Two such sufficient sureties as shall be approved of by one of the 
35 said Commissioners of Bankrupt, or by a Judge of Assize, or any 
Assistant Barrister at Quarter Sessions, or any Master Extraordinary 
of the Court of Chancery in Ireland, to pay such sum or sums as 
shall be recovered in any action or actions which shall have been 
brought or shall thereafter be brought for the recovery of the same, 
40 together with such costs as shall be given in the same, or to render 
himself to the custody of the gaoler of the Court in which such 
action shall have been or may be brought according to the practice 
of such Court, or within such time and in such manner as the said 
Court or any Judge thereof shall direct, after judgment shall have 

350. a 2 been 
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been recovered in such action, every such trader shall be deemed tq 
have committed an act of bankruptcy on the Forty-second day after 
service of such affidavit or affidavits and notice, provided a fiat in 
bankruptcy shall issue against such trader within Two calendar Months 
from the filing of such affidavit or affidavits, but not otherwise. 
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AND whereas it is expedient that provision should be made for 
giving every person executing a warrant of attorney to confess judg- 
ment or a cognovit, actionem, save as hereinafter mentioned, due in^ 
formation of the nature and effect thereof; BE it Enacted, That from 
and after the time appointed for the commencement of this Act, no iq 
warrant of attorney to confess judgment in any personal action, or 
cognovit actionem? given by any person, save and except a warrant 
of attorney to confess judgment in an action upon a bond or writing 
obligatory recited therein or collateral therewith, shall be of any force 
unless there shall be present some attorney of one of the Superior 15 
Courts on behalf of such person, expressly named by him and attend- 
ing at his request to inform him of the nature and effect of such war- 
rant or cognovit, before the same is executed ; which attorney shall 
subscribe his name as a witness to the due execution thereof, and 
thereby declare himself to be attorney for the person executing the 2 o 
same, and state that he subscribes as such attorney. 

And be it Enacted, That a warrant of attorney to confess judgment 
or cognovit actionem, save and except as aforesaid, not executed in 
manner aforesaid, shall not be rendered valid by proof that the person 
executing the same did in fact understand the nature and effect thereof, 25 
or was fullv informed of the same. 
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AND whereas injustice is frequently done to creditors by secret 
warrants of attorney to confess judgments for securing the payment of 
money, whereby persons in a state of insolvency are enabled to keep 
up the appearance of being in good circumstances, and the persons 3° 
holding such warrants of attorney have the power of taking the pro- 
perty of such insolvents in execution at any time to the exclusion of 
the rest of their creditors ; FOR Remedy whereof, Be it Enacted, 
That from and after the First day of January One thousand eight 
hundred and Forty-one, if the holder thereof shall think fit, every 35 
warrant of attorney to confess judgment in any personal action, or 
a true copy thereof, and of the attestation thereof, and the defeasance 
and endorsement thereon (if any) shall within Twenty-one Days after 
the execution of such warrant of attorney be filed, together with an 
affidavit of the time of the executiorf thereof, with the proper officer 40 
in one of Her Majesty’s Superior Courts at Dublin in which judg- 
ment upon such warrant of attorney shall' thereafter be entered up. 
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And be it further Enacted, That from and after the First day of 
January One thousand eight hundred and Forty-one, if at anv time 
after the expiration of Twenty-one Days next after the execution of 
such warrant of attorney, a Commission of Bankrupt shall be issued 
5 against the person who shall have given such warrant of attorney, 
under which he shall be duly found and declared a bankrupt, or 
any such person shall be imprisoned for debt, and file a petition in 
the Court for Relief of Insolvent Debtors to be established or con- 
tinued by virtue of this Act, whereon a vesting order shall be made 
10 under the provisions of any Act for continuing and amending, to con- 
tinue and amend, the laws for Relief of Insolvent Debtors in Ireland, 
then and in such case, unless such warrant of attorney, or a copy 
thereof, shall have been filed as aforesaid within the said space of 
Twenty-one Days from the execution thereof, or unless judgment 
15 shall have been signed, or execution issued on such warrant of 
attorney within the same period, and in the Court in which such 
warrant of attorney, or such copy thereof, shall have been filed, 
such warrant of attorney, and the judgment and execution thereon, 
shall be deemed fraudulent and void against the assignees under such 
20 commission, and against the provisional or other assignee or assignees 
of such prisoner appointed under this Act, and such assignee or 
assignees shall be entitled to recover back and receive for the use 
of the creditors of such bankrupt or prisoner, all and every the 
monies levied, or effects seized, under and by virtue of such judgment 
25 and execution. 

And be it Enacted, That if such warrant of attorney shall be 
given subject to any defeasance or condition, such defeasance or con- 
dition shall be written on the same paper on which such warrant of 
attorney shall be written, before the time when the same, or a copy 
30 thereof respectively, shall be filed, otherwise such warrant of attorney 
shall be null and void to all intents and purposes. 

And be it Enacted, That the said officer of the said Court in which 
such warrant of attorney or copy thereof shall be filed, shall cause 
every such warrant of attorney in any personal action, and every copy 
35 thereof filed in bis said office, to be numbered, and shall keep a book 
or books in his said office, in which he shall cause to be fairly entered 
an alphabetical list of every such warrant or attorney, containing 
therein the names and additions and descriptions of the respective 
defendants or persons giving such warrants of attorney ; and also the 
40 names, additions and descriptions of the plaintiff or persons in whose 
favour the same shall have been given, together with the number and. 
dates of the execution aod filing of the same, or of a copy thereof, 
respectively, and the sums for which judgment is to be entered up; 
and also the sums which are specified to be paid by the defeasances or 

350 . a 3 conditions 
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conditions in each warrant of attorney, and the times when the same 
are thereby made payable, according to the Form contained in the 
Schedule (B.) to this Act annexed, which said book or books, and 
every warrant of attorney or copy thereof filed in the said office, shall 
be searched and viewed by all persons at all seasonable times, paying 5 
for every search against each person executing such warrant of attorney 
Fee. the sum of Sixpence, and no more. 



Fee for filing. And be it Enacted, That there shall be paid for filing and entering 
such warrant of attorney, or a copy thereof as aforesaid, the sum of 
One Shilling, and no more. 10 
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And be it Enacted, That any person shall be entitled to have an 
office copy of each warrant of attorney, or of the copy thereof filed as 
aforesaid, upon paying for the same at the like rate as for office copies 
of judgments in each of such Courts respectively. 

And be it Enacted, That it shall be lawful for any of the Judges of 15 
the Court in which the said warrant of attorney or copy thereof is 
filed, to order a memorandum of satisfaction to be written upon such 
warrant of attorney or copy thereof respectively as aforesaid, if it shall 
appear to him that the debt for which such warrant of attorney is 
given as a security shall have been satisfied or discharged. 20 

AND whereas the existing law is defective in not providing 
adequate means for enabling judgment creditors to obtain satisfaction 
from the property of their debtors, and it is expedient to give judgment 
creditors more effectual remedies against the real and personal estate 
of their debtors than they possess under the existing law ; BE it there- 25 
fore Enacted, That it shall be lawful for the Sheriff or other officer to 
whom any writ of elegit, or any precept in pursuance thereof, shall 
be directed at the suit of any person, upon any judgment which at the 
time appointed for the commencement of this Act shall have been 
recovered, or shall be thereafter recovered, in any action in any of Her 30 
Majesty's Superior Courts at Dublin, to make and deliver execution 
unto the partvin that behalf suing, of all such lands, tenements, rectories, 
tithes, rents and hereditaments, including lands and hereditaments of 
copyhold or customary tenure, as the person against whom execution 
is so sued, or any person in trust for him, shall have been seised or 35 
possessed of at the time of entering up the said judgment, or at any 
time afterwards, or over which such person shall at the time of enter- 
ing up such judgment, or at any time afterwards, have any disposing 
power which he might, without the assent of any other person, exer- 
cise for his own benefit, in like manner as the Sheriff or other officer 40 
may now make and deliver execution of One moiety of the lands and 
tenements of any person against whom a writ of elegit is sued out ; 

which 
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which lands, tenements, rectories, tithes, rents and hereditaments, by 
force and virtue of such execution, shall accordingly be held and 
enjoyed by the party to whom such execution shall be so made and 
delivered, subject to such account in the Court out of which such 
5 execution shall have been sued out as a tenant by elegit is now subject 

to in a Court of Equity : Provided always, That such party suing out Proviso as to 
execution, and to whom any copyhold or customary lands shall be so S£° 14 
delivered in execution, shall be liable and is hereby required to make, 
perform, and render to the lord of the manor or other person entitled 
10 all such and the like payments and services as the person against 
whom such execution shall be issued would have been bound to make, 
perform, and render in case such execution had not issued ; and that the 
party so suing out such execution, and to whom any such copyhold 
or customary lands shall have been so delivered in execution, shall 
15 be entitled to hold the same until the amount of such payments, and 
the value of such services, as well as the amount of the judgment, 
shall have been levied: Provided also, That as against purchasers, Proviso as to 
mortgagees or creditors, who shall have become such before the time 
appointed for the commencement of this Act, such writ of elegit shall or Creditors - 
20 have no greater or other effect than a writ of elegit would have had in 
case this Act had not passed. 

And be it Enacted, That by virtue of any writ of fieri facias to be Sherifftm- 
sued out of any Superior or Inferior Court, after the time appointed EiVfoney, 
for the commencement of this Act, or any precept in pursuance f^ Notes ’ 
25 thereof, the Sheriff or other officer having the execution thereof may 
and shall seize and take any money or bank notes (whether of the 
Governor and Company of the Bank of Ireland, or of any other bank 
or bankers), and any cheques, bills of exchange, promissory notes, 
bonds, specialties or other securities for money belonging to the person 
30 against whose effects such writ of fieri facias shall be sued out; and may And to pay 
and shall pay or deliver to the party suing out such execution any money BaSE 
or bank notes which shall be so seized, or a sufficient part thereof, and t0 
may and shall hold any such cheques, bills of exchange, promissory 
notes, bonds, specialties or other securities for money as a security or 
35 securities for the amount by such writ of fieri facias directed to be 
levied, or so much thereof as shall not have been otherwise levied and 
raised ; and may sue in the name of such Sheriff or other officer for and to sue 
the recovery of the sum or sums secured thereby, if and when the 
time of payment thereof shall have arrived ; and that the payment to 2 g ° e f g 
40 such Sheriff or other officer by the party liable on any such cheque, ^ cu - 
biH exchange, promissory note, bond, specialty or other security, 
with or without suit, or the recovery and levying execution against 
the party so liable, shall discharge him to the extent of such payment 
or of such recovery and levy in execution, as the case may be, from 
his liability on any such cheque, bill of exchange, promissory note, 

35 °* a 4 bond, 
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bond, specialty dr other security ; and such Sheriff or other officer 
may and shall pay over to the party suing out such writ the money so 
to be recovered, or such part thereof as shall be sufficient to discharge 
the amount by such writ directed to be levied ; and if, after satisfaction 
of the amount so to be levied, together with Sheriff’s poundage and 5 
expenses, any surplus shall remain in the hands of such Sheriff or 
other officer, the same shall be paid to the party against whom such 
Indemnity for vv rit sha11 be 80 issued : Provided, That no such Sheriff or other 
Sheriff. officer shall be bound to sue any party liable upon any such cheque, 

bill of exchange, promissory note, bond, specialty or other security, i o 
unless the party suing out such execution shall enter into a bond, with 
Two sufficient sureties, for indemnifying him from all costs and 
expenses to be incurred in the prosecution of such action, or to which 
he may become liable in consequence thereof, the amount of such bond 
or the sufficiency of Such sureties, or such amount and such sufficiency, 1 r 
to be determined by the Prothonotary or Clerk of the Peace of the 
Court in which such action shall be brought, or, if the Court shall so 
order, by a Commissioner of such Court ; and the expense of such bond 
to be deducted out of any money to be recovered in such action. 

20 . 

And be ic Enacted, That it shall be lawful for any person entitled to 20 
or extended sue out, or who has already sued out a writ of elegit upon any judo-- 
cascs at'thc ment recovered in any of Her Majesty’s Courts at Dublin, or to issue, 
Creditors by or wbo ^ ,as issued execution in any suit or proceeding on any recogni- 
fry** zanee there - to W'y P etilio " 10 ‘t* Court of Chancery, or io'tbe 

Court of Exchequer at the equity side thereof, for an order that a 25 
receiver may be appointed over any lands, tenements, rectories, tithes, 
annuities, rents or hereditaments, by this Act made liable to be seized, 
extended, appraised or taken in execution on any such judgment, and 
also (after such order shall have been obtained as hereinafter men- 
tioned), all Government stock, funds or annuities, or stock or shares of 30 
or in any public company, or the dividends or proceeds thereof, to 
which any person or persons against whom any such judgment may 
have been obtained, or who may be liable to pay tile same, or any 
person or persons in trust for him or them, or any of them, may be en- 
titled, or to order that any receiver appointed before the passing of this 
Act over the property of any judgment debtor, may be extended 
to the matter of such new petition ; and that in proceeding under 
the Act of the fifth and sixth of his late Majesty King William 
the Fourth, chapter fifty-five, intituled, “ An Act for facilitating the 
Appointment of Sheriffs in Ireland, and the more effectual Audit and 40 
passing their Accounts, and for the more speedy Return and Recovery 
of Fines, Fees, Forfeitures, Recognizances, Penalties and Deo- 
dands, and to abolish certain Offices in the Court of Exchequer in 
Ireland, and to amend the Laws relating to Grants in Custodiam and 
Recovery of Debts in Ireland, and to amend an Act of the second and 

third 
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third years of his present Majesty, for transferring the Powers and 
Duties of the Commissioners of Public Accounts in Ireland to the 
Commissioners for auditing the Public Accounts of Great Britain," 
and this Act, the said Court of Chancery and Court of Exchequer 
5 at the equity side thereof, shall have power to appoint a receiver in 
a summary way, on a petition at the instance of such person, over 
any property of such judgment creditor liable to the payment of the 
sum secured by such judgment, which such creditor would or could 
make available for the payment of his judgment debt by filing (after 
10 a writ of execution had been issued and returned at lawuponsuch judg- 
ment), a bill in a Court of Equity, or by any writ of execution at law, 
or (subject to the proviso hereinafter contained), by petition under the 
provisions of this Act; and it shall be lawful for the'said Courts respec- 
tively to appoint or extend a receiver accordingly over the whole 
,j thereof, or over so much thereof as shall appear to be sufficient for the 
purposes of paying the sum due on such judgment or recognizance ; 
and every such petition shall state the judgment or recognizance, and 
the sum due thereon, and shall be verified by the affidavit of the person 
interested, or by snch other affidavit as the Court shall direct, stating 
20 the sum due for principal, interest and costs over and above all just 
and fair allowances ; and it shall be lawful for the said Court to require 
proof by the affidavit of the party applying for snch order, or by such 
other affidavit or affidavits or evidence as it shall require, of the parti- 
culars of sucli property over which such receiver shall be sought, and 
25 the nature and amount in value thereof, and where situate, as to such 
Court shall appear just and reasonable ; and the proceedings on any 
such petition may from time to time be continued bv or against the 
representatives of the original parties, or other persons interested or 
liable respectively in respect of such judgment in the same manner 
30 as proceedings under the said recited Act may now be continued ; and 
that it shall not be necessary in proceeding under said last-mentioned 
Act of the fifth and sixth of his late Majesty King Wiilum the 
Fourth, or this Act, at any time during the sittings of said Courts of 
Chancery or Exchequer, to present a petition, in order to obtain an 
3j order of the Court in such matter, after an order shall have been made 
by such Courts respectively on the first petition presented in any such 
matter, and no costs of any such petition so presented shall be 
allowed. 

And be it Enacted, That a judgment already entered up, or to be 
40 hereafter entered up, against any person in any of Her Majesty’s * 

Superior Courts at Dublin, shall operate as a charge upon all lands reaf^ 843 *®- 
tenements, rectories, advowsons, tithes, rents and hereditaments 
(including lands and hereditaments of copyhold or customary tenure) 
of or to which such person shall at the time of entering up such 
judgment, or at any time afterwards, be seised, possessed or entitled 
- 35 °* b fo r 



Printed image digitised by the University of Southampton Library Digitisation Unit 



t 10 ) 

for any estate or interest whatever at law or in equity, whether 
in possession, reversion, remainder or expectancy, or over which such 
person shall at the time of entering up such judgment, or at any time 
afterwards have any disposing power which he might, without the 
assent of any other person, exercise for his own benefit, and shall be 5 
binding as against the person against whom judgment shall be so 
entered up, and against all persons claiming under him after such 
judgment, and shall also be binding as against the issue of his body, 
and all other persons whom he might without the assent of any 
other person cut off and debar from any remainder, reversion or J0 
other interest in or out of any of the said lands, tenements, rectories, 
advowsons, tithes, rents and hereditaments ; and that every judgment 
creditor shall have such and the same remedies in a Court of Equity 
against the hereditaments so charged by virtue of this Act or any part 
thereof as he would be entitled to in case the person against whom j ^ 
such judgment shall have been so entered up, had power to charge the 
same hereditaments, and had by writing under his hand agreed to 
charge the same with the amount of such judgment debt and interest 
^enforced l ° t ^ iereon : Provided, That no judgment creditor shall be entitled to 
until afterthe proceed in equity to obtain the benefit of such charge under this Act, 2 o 
r? ear. until after the expiration of One Year from the time of entering up 

such judgment ; or in cases 01 judgments already entered up or to be 
entered up before the time appointed for the commencement of this 
Act, until after the expiration of One Year from the time appointed for 
the commencement of this Act ; nor shall such charge operate to 
give the judgment creditor any preference in case of the bank- 
ruptcy of the person against whom judgment shall have been entered 
up, unless such judgment shall have been entered up One Year at 
Proviso as to least before the bankruptcy: Provided also, That as regards pur- 
Parchasers, c ] iaserS) mortgagees or creditors who shall have become such before go 
the time appointed for the commencement of this Act, such judgment 
shall not affect lands, tenements or hereditaments, otherwise than as the 
same would have been affected by such judgment if this Act had not 
passed : Provided also, That nothing herein contained shall be deemed 
or taken to alter or affect any doctrine of Courts of Equity, whereby 
protection is given to purchasers for valuable consideration without 
notice. 
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And be it Enacted, That if any person against whom any judgment 
shall have been entered up in any of Her Majesty’s Superior Courts 
at Dublin shall have any Government stock, funds or annuities, 
or any stock or shares of or in any public company in Ire- 
land (whether incorporated or not), standing in his name in his own 
right, or in the name of any person in trust for him, it shall be lawful 
for the Court of Chancery or the Court of Exchequer, at the. equity 
side thereof, on any such petition as aforesaid, and also for any of 

the 
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the Superior Courts of Law, or a Judge thereof, on the applica- 
tion of any judgment creditor, to order that such stock, funds, 
annuities or shares, or such of them or such part thereof respec- 
tively as he shall think fit, shall stand charged with the payment of 
5 the amount for which judgment shall have been so recovered and 
interest thereon ; and such order shall entitle the judgment creditor 
to all such remedies as he would have been entitled to if such charge 
had been made in his favour by the judgment debtor : Provided, That 
no proceedings shall be taken, save by the presenting of such petition 
10 as aforesaid, to have the benefit of such charge until after the expira- 
tion of Six calendar Months from the date of such order. 



AND in order to prevent any person against whom judgment shall 
have been obtained from transferring, receiving or disposing of any 
stock, funds, annuities or shares hereby authorized to be charged for the 
15 benefit of the judgment creditor under an order of a Court or Judge; BE 
it further Enacted, That every order of any such Court or Judge 
charging any Government stock, funds or annuities, or any stock 
or shares in any public company under this Act, shall be made in 
the first instance ex parte, and without any notice to the judgment 
20 debtor, and shall be an order to show cause only ; and such order, 
if any Government stock, funds or annuities standing in the name 
of the judgment debtor in his own right, or in the name of any 
person in trust for him, is to be affected by such order, shall restrain 



* 3 - 
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the Governor and Company of the Bank of Ireland from permitting 
25 a transfer of such stock in the meantime, and until such order shall 
be made absolute or discharged ; and if any stock or shares of or in 
any public company standing in the name of the judgment debtor in 
his own right, or in the name of any person in trust for him, is or are 
to be a tl'ec ted by any such order, shall in like manner restrain such 
30 public company from permitting a transfer thereof; and that if after 



notice of such order to the person or persons to be restrained thereby, 
or in case of corporations to any authorized agent of such corporation, 
and before the same order shall be discharged or made absolute, such 
corporation or person or persons shall permit any such transfer to be 
35 made, then and in such case the corporation or person or persons so 
permitting such transfer shall be liable to the judgment creditor for the 
value or amount of the property so charged and so transferred, or such 
part thereof as maybe sufficient to satisfy his judgment ; and that no 
disposition of the judgment debtor in the meantime shall be valid or 
40 effectual as against the judgment creditor: And further. That unless 
the judgment debtor shall within a time to be mentioned in such order, 
show to one of the said Courts, or a Judge thereof, sufficient cause to 
the contrary, the said order shall, after proof of notice thereof to the 
judgment debtor, his attorney or agent, be made absolute: Provided, 
That any such Court or Judge shall, upon the application of the jud'g- 
35 °- b 2 ment 
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ment debtor, or any person interested, have' full power to discharge 
or vary such order, and to award such costs upon such application 
as such Court or Judge may think fit. 

And be it Enacted, That if any judgment creditor who under the 
powers of this Act shall have obtained any charge or be entitled to 5 
the benefit of any security whatsoever, shall afterwards and before the 
property so charged or secured shall have been converted into money 
or realized, and the produce thereof applied towards payment of the 
judgment debt, cause the person of the judgment debtor to be 
taken or charged in execution upon such judgment, then and in such 10 
case such judgment creditor shall be deemed and taken to have relin- 
quished all right and title to the benefit of such charge or security, and 
shall forfeit the same accordingly. 

And be it Enacted, That every judgment debt due upon any 
judgment not confessed or recovered for any penal sum for securing 15 
principal and interest, shall carry interest at the rate of Four Pounds per 
centum per annum from the time of entering up the judgment, or from 
the time of the commencement of this Act in cases of judgments then 
entered up and not carrying interest, until the same shall be satisfied, 
and such interest may be levied under a writ of execution on such 20 
judgment. 

And be it Enacted, That all decrees and orders of Courts of Equity, 
and all rules of Courts of Common Law. and all orders of the Lord 
Chancellor or Master of the Rolls, or of the Court of Commissioners 
of Bankruptcy, and all orders of the Lord Chancellor in matters of 25 
lunacy, whereby any sum of money, or any costs, charges or ex- 
penses, shall be payable to any person, shall have the effect of judg- 
ments in the Superior Courts of Common Law, and the persons 
to whom any such monies or costs, charges or expenses, shall 
be payable, shall be deemed judgment creditors within the meaning of 30 
this Act ; and all powers hereby given to the Judges of the Supe- 
rior Courts of Common Law with respect to matters depending in 
the same Courts shall and may be exercised by Courts of Equity 
with respect to matters therein depending, and by the Lord Chancellor 
Master of the Rolls and Court of Commissioners of Bankrupt 35 
and the Court of Review in matters of bankruptcy, and by the Lord 
Chancellor in matters of lunacy; and all remedies hereby given to 
judgment creditors are in like manner given to persons to whom any 
monies or costs, charges or expenses, are by such orders or rules 
respectively directed to be paid ; and the date of the same and amount 40 
due on foot thereof shall be stated in any petition for a receiver under 
said Act of the fifth and sixth years of the reign of his late Majesty 
King William the Fourth, and this Actj as in the case of a petition 

founded 
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founded on a judgment entered or] recovered in any of such Superior 
Courts of Law as aforesaid. 

27. 

Provided always, and be it further Enacted, That no decree or 
order in any court of equity, nor any rule of a court of common law, 
nor. any order in bankruptcy or lunacy, shall, by virtue of this Act, otherwise 
affect any lands, tenements or hereditaments, as to purchasers, mort- theVct, until 
gagees or creditors, unless and until a memorandum or minute con- rcs ' si ' ered ‘ 
tabling the name and the usual or last known place of abode, and the 
title, trade or profession of the person whose estate is intended to be 
affected thereby, and the Court, and the title of the cause or matter in 
which such decree, order or rule shall have been obtained or made, 
and the date of such decree, order or rule, and the amount of the debt, 
damages, costs or monies thereby recovered or ordered to be paid, 
shall be left with such person, being any officer of the Court of Chan- 
cery, or of the Court of Exchequer, as the Lord Chancellor, Master 
of. the Rolls and Lord Chief Baron shall appoint; and such officer 
shall forthwith enter the same particulars in a book in alphabetical 
order, by the name of the person whose estate is intended to be affected 
by such judgment decree, order or rule ; and such officer shall be 
entitled for any such entry to the sum of Five Shillings; and all 
persons shall be at liberty to search the same book on payment of the 
sum of One Shilling. 

And be it Enacted, That such new or altered writs shall be sued XT . 

c . r __ . Ivew Writs to 

out of the Courts of Law, Equity and Court of Commissioners of be framed. 
Bankrupt as may by such Courts respectively be deemed necessary or 
expedient for giving effect to the provisions hereinbefore contained, 
and in such forms as the Judges of such Courts respectively shall 
from time to time think fit to order; and the execution of such writs 
shall be enforced in such and the same manner as the execution of 
writs of execution is now enforced, or as near thereto as the circum- 
stances of the cases will admit; and that any existing writ, the form 
of which shall be in any manner altered in pursuance of this Act, 
shall nevertheless be of the same force and virtue as if no alteration 
had been made therein, except so far as the effect thereof may be 
varied by this Act. 

And be it Enacted, That in all cases where final judgment shall For re£oval 

be obtained in any action or suit in any Inferior Court of Record of Judgment 
1.1 . .1 .• r ■ r ' • ’ of Inferior 

m which, at the time of passing of this Act, a Barrister of not Courts. 

less than Years’ standing shall act as Judge, Assessor or 

Assistant in the trial of causes; and also in all cases where any rule 
or order shall be made by any such Inferior Court of Record as afore- 
said, whereby any sum of money, or any costs, charges or expenses 
shall be payable to any person, it shall be lawful for the Judges of 

35°* c 3 any 
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any of Her Majesty's Superior Courts of Record at Dublin, or for any 
Judge of any of the said Courts at chamber, either in term or vacation, 
upon the application of any person w ho, at the time of the commence- 
ment of this Act, shall have recovered, or who shall at any time there- 
after recover such judgment, or to whom any money or costs, charges 5 
or expenses shall be payable by such rule or order as aforesaid, or 
upon the application of any person on his behalf, and upon the pro- 
duction of the record of such judgment, or upon the production of such 
rule or order, such record or rule or order, as the case may be, being 
respectively under the seal of the Inferior Court, and signature of to 
the proper officer thereof, to order and direct the judgment, or (as 
the case may be) the rule or order of such Inferior Court, to be 
removed into the said Superior Court ; and immediately thereupon 
such judgment, rule or order shall be of the same force, charge and 
effect as a judgment recovered in, or a rule or order made by such 1 5 
Superior Court; and all proceedings shall and may be immediately 
had and taken thereupon, or by reason or in consequence thereof, as 
if such judgment so recovered, or rule or order so made, had been 
originally recovered in, or made by the said Superior Court ; and all 
the reasonable costs and charges attendant upon such application 20 
and removal shall be recovered in like manner as if the same were 
part of such judgment, or rule or order : Provided always, That no 
such judgment, or rule or order, when so removed as aforesaid, shall 
affect any lands, tenements or hereditaments as to purchasers, mort- 
gagees or creditors, any further than the same would have done if the 25 
same had remained a judgment, rule or order of such Inferior Court, 
unless and until a writ of execution thereon shall be actually put into the 
hands of the Sheriff, or other officer appointed to execute the same: 
Provided also, That nothing herein contained shall extend or apply to 
any decree, dismiss, rule or order of any Assistant-Barrister, or any 30 
order of any Judge made upon any appeal from any such decree or 
dismiss, or to any decree or order of any Manor Court, or to any 
order made upon any appeal from any such decree or order. 

30 . 
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AND whereas there is no remedy provided by law for injuries 
to the real estate of any person deceased, committed in his life- 35 
time, nor for certain wrongs done by a person deceased in his lifetime 
to another in respect of his property, real or personal ; FOR Remedy 
thereof, Be it Enacted, That an action of trespass, or trespass on the case 
(as the case may be), may be maintained by the executors or adminis- 
trators of any person deceased for any injury to the real estate of such 40 
person committed in his lifetime for which an action might have been 
maintained by such person, so as such injury shall have been com- 
mitted within Six calendar Months before the death of such deceased 
person, and provided such action shall be brought within One Year 
after the death of such person; and the damages, when recovered, 

shall 
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shall be part of the personal estate of such person ; and further, that »nd Action* 
an action of trespass, or trespass on the case (as the case ma}' be), brought 
may be maintained against the executors or administrators of any ^f^torefo^'an 
person deceased for any wrong committed by him in his lifetime to pe^^idor 
5 another in respect of his property, real or personal, so as such injury 
shall have been committed within Six calendar Months before such tor- 
person’s death, and so as such action shall he brought within Six 
calendar Months after such executors or administrators shall have taken 
upon themselves the administration of the estate and effects of such 
J O person ; and the damages to be recovered in such action shall be pay- 
able in like order of administration as the simple contract debts of 
such person. 

And be it further Enacted, That all actions of debt for rent upon an 
indenture of demise, all actions of covenant or debt upon any bond or 
15 other specialty, and all actions of debt or scire facias upon any recog- 
nizance, and also all actions of debt upon any award where the sub- 
mission is not by specialty, or for any fine due in respect of any copy- 
hold estates, or for an escape, or for money levied on any fieri facias, 
and all actions for penalties, damages or sums of money given to the 
20 party grieved by any statute now or hereafter to be in force that shall 
be sued or brought at any time after the time when this Act shall com- 
mence and take effect, shall be commenced and sued within the time 
and limitation hereinafter expressed, and not after ; (that is to say) the 
said actions of debt for rent upon an indenture of demise, or cove- 
25 nant or debt upon any bond or other specialty, actions of debt or scire 
facias upon recognizance within Ten Years after the end of this pre- 
sent Session, or within Twenty Years after the cause of such actions 
or suits, but not after ; the said actions by the party grieved One Year 
after the end of this present Session, or within Two Years after the 
30 cause of such actions or suits, but not after; and the said other 
actions within Three Years after the end of this present Session, or 
within Six Years after the cause of such actions or suits, but not after : 

Provided, That nothing herein contained shall extend to any action 
given by any statute where the time for bringing such action is or shall 
35 be by any statute specially limited. 

And be it Enacted, That if any person or persons that is or are or infants, 
shall be entitled to any such action or suit, or to such scire facias, is covert &e. 
or are or shall be at the time of any such cause of action accrued within 
the age of Twenty-one Years, feme covert, non compos mentis, or be- 
40 yond the seas, then such person or persons shall be at liberty to bring 
the same actions, so as they commence the same within such times after 
their, coming to or being of full age, discovert, of sound memory, <St 
returned from beyond the seas, as other persons haviug no such impe- 
diment should, according to the provisions of this Act, have done; 

. 35°- B 4 and 
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Drfmdants and tbat if an y P erson or persons against whom there shall be any 
pro-rideiffor Sucb cause of action is or are > or shall be at the time such cause of 
action accrued beyond the seas, then the person or persons entitled to 
any such cause of action shall be at liberty to bring the same against 
such person or persons within such times as are before limited after 5 

the return of such person or persons from beyond the seas. 

33 ; 

case of ac- Provided always, and be it Enacted, That if any acknowiedgment 
menTu? 8 ' sbab bave been made > either by writing signed by the party liable by 
partPa^’menf Virtue sueb > ndf? °ture, specialty or recognizance, or his agent, or by 

part payment or part satisfaction on account of any principal or interest 1 0 
being then due thereon, it shall and may be lawful for the person or 
persons entitled to such actions to bring his or their action for the 
money remaining unpaid and so acknowledged to be due within 
Twenty Years after such acknowledgment by writing or part payment 
or part satisfaction as aforesaid, or in case the person or persons en- 
titled to such action shall at the time of such acknowledgment be under 
such disability as aforesaid, or the party making such acknowledgment 
be at the time of making the same beyond the seas, then within 
Twenty Years after such disability shall have ceased as aforesaid, 
or the party shall have returned from beyond the seas (as the case may 2 o 
be) ; and the plaintiff or plaintiffs in any such action on any inden- 
ture, specialty or recognizance, may by way of replication state such 
acknowledgment, and that such action was brought within the time 
aforesaid in answer to a plea of this statute. 



tionaft« ita ~ ^ nd be ^ ^° ac t ed > If > n any of the said actions judgment be 25 
Judgment or given for the plaintiff, and the same be reversed by error, or a verdict 
versed. pass tor the plaintiff, and upon matter alleged in arrest of judg- 
ment the judgment be given against the plaintiff, that he take 
nothing by his plaint, writ or bill, or if in any of the said actions 
the defendant shall be outlawed, and shall after reverse the out- 30 
lawry, That in all such cases the party plaintiff, his executors or 
administrators (as the case shall require), may commence anew action 
or suit from time to time within a year after such judgment reversed, 
or such judgment given against the plaintiff, or outlawry reversed, and 
not after. „ 



.£ Kd And ^ h Enacted ’ That no P art of the United Kingdom of Great 
Kingdom^&c. Britain and Ireland, nor the Islands of Man, Guernsey, Jersey, Alder- 
beyond the hey and Sark, nor any islands adjacent to any of them, being part of 
the meaning the dominions of Her Majesty, shall be deemed to be beyond the seas 
of this Act. w ithin the meaning of this Act, or of the Act passed in the tenth year 4o 
of the reign of King Charles the First, intituled, « An Act for Limi- 
tation of Actions, and for avoiding of Suits in Law.” 

And 



Printed image digitised by the University of Southampton Library Digitisation Unit 




J 

oJ / 



f 17 ) 

And be it Enacted, That no plea in abatement for the nonjoinder of r,*J c b„ „ 
any person as a co-defendant shall be allowed in any Court of Com to “ 
111011 Law, unless it shall be stated m such plea that such person is f° r Nonjoin- 
resident within the jurisdiction of the Court, and unless the place of defendant 
5 residence of such person shall be stated with convenient certainty in 
an affidavit verifying such plea. 

And be it Enacted, That to any plea in abatement in any Court of Reply of 
Law of the nonjoinder of another person, the plaintiff may reply that 
such person has been discharged by bankruptcy and certificate, or pent of Non- 
10 under an Act for the Relief of Insolvent Debtors. j°in<fer. 

And be it Enacted, That in all cases in which after such plea in Provision in 
abatement the plaintiff shall, without having proceeded to trial upon ‘^sequent 
an issue thereon, commence another action against the defendant or Proceedings 
defendants in the action in which such plea in abatement shall have Sons ** 16 
15 been pleaded, and the person or persons named in such plea in abate- pfiAbate- 
ment as joint contractors, if it shall appear by the pleadings in such raent - 
subsequent action, or on the evidence at the trial thereof, that all the 
original defendants are liable, but that one or more of the persons 
named in such plea in abatement, or any subsequent plea in abatement, 

20 are not liable as a contracting party or parties, the plaintiff shall never- 
theless be entitled to judgment, or to a verdict and judgment (as the 
case may be) against the other defendant or defendants who shall ap- 
pear to be liable ; and every defendant who is not so liable shall have 
judgment, and shall be entitled to his costs as against the plaintiff, who 
25 shall be allowed the same as costs in the cause against the defendant or 
defendants who shall have so pleaded in abatement the nonjoinder of 
such person : Provided, That any such defendant who shall have so 
pleaded in abatement shall be at liberty on the trial to adduce evi- 
dence of the liability of the defendants named by him in such plea in 
30 abatement. 

And be it Enacted, That no plea in abatement for a misnomer shall Misnomer not 
be allowed in any personal action, but that in all cases in which a £^<£2. 
misnomer would but for this Act have been by law pleadable in abate- 
ment in such actions, the defendant shall be at liberty to cause the 
35 declaration to be amended at the costs of the plaintiff, by inserting 
the right name upon a Judge’s summons founded on an affidavit of 
the right name; and in case such summons shall be discharged, the 
costs of such application shall be paid by the party applying, if the 
Judge shall think fit. 

40 And be it Enacted, That in all actions upon bills of exchange or initials of 
promissory notes, or other written instruments, any of the parties to bifSTn'’ 
which are designated by the initial letter or letters or some contrac- some cases ' . 

35 °- c tion 
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lion of the Christian or first name or names, it shall be sufficient 
in every affidavit to hold to bail, and in the process or declaration 
to designate such persons by the same initial letter or letters or con- 
traction of the Christian or first name or names, instead of stating the 
Christian or first name or names in full. 5 



41- 

Wager of Law 
to be abo- 
lished. 



And be it Enacted, That no wager of law shall be hereafter 
allowed. 



42- 

Action of And be it Enacted, That an action of debt on simple contract shall 

pie Contract, be maintainable in any Court of Common Law against any executor or 
administrator. 



43- 

Power to the 
Judges to 
make Regu- 
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AND whereas it is expedient to lessen the expense of the proof of 
written or printed documents, or copies thereof, on the trial of causes ; 

BE it further Enacted, That it shall and may be lawful for the Judges 
of the Superior Courts of Common Law at Dublin, or any Eight or 
more of them, of whom the chiefs of each of the said Courts shall be 
Three, at any time within Five Years after this Act shall take effect, 
to make regulations by general rules or orders from time to time, in 
term or in vacation, touching the voluntary admission upon an ap- 
plication for that purpose at a reasonable time before the trial of one 
party to the other of all such written or printed documents or copies 20 
of documents as are intended to be offered in evidence on the said 
trial by the party requiring such admission, and touching the inspec- 
tion thereof before such admission is made, and touching the costs 
which may be incurred by the proof of such documents or copies on 
the trial of the cause in case of the omitting to apply for such admis- 25 
sion, or the not producing of such document or copies for the 
purpose of obtaining admission thereof, or of the refusal to make such 
admission (as the case may be), and as to the said Judges shall seem 
meet ; and all such rules and orders shall be binding and obligatory 
in all Courts of Common Law, and of the like force as if the provisions 30 
therein contained had been expressly enacted by Parliament. 



44- 

Sheriffs to And be it Enacted, That from and after the First day of January 
tiesTo^eresi- One thousand eight hundred and Forty-one, the Sheriff of each County 
don! ^ L ° n " in Ireland shall severally name a sufficient Deputy, who shall be 

resident or have an office within One Mile from the Four Courts, 35 
Dublin, for the receipt of writs, granting warrants thereon, making 
returns thereto, and accepting of all rules and orders to be made on 
or touching the execution of any process or writ to be directed to such 
Sheriff. 



Defendant to And be it Enacted, Tbat.it shall be lawful for the defendant in all 
pay Money* 0 personal actions (except actions for assault and battery, false im- 
prisonment, 
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pnsomnent, libel, slander, malicious arrest or prosecution, criminal into Court in 
conversation or debauching of the plaintiffs daughter or servant), by WtocL 
leove of any of the said Superior Courts where such action is pending, 
or a Judge of any of the said Superior Courts, to pay into Court a 
5 sum of money by way of compensation or amends in such manner 
and under such regulations as to the payment of costs and the form 
of pleading as the said Judges or such Eight or more of them as afore- 
said, shall, by any rules or orders by them to be from time to time 
made, order and direct. 

to AND whereas unnecessary delay and expense is sometimes Fowetio 
occasioned by the trial of local actions in the county where the canse fegirL 
of action has arisen; BE it therefore Enacted, That in any action ctunt““ J 
depending in any of the said Superior Courts, the venue in which is 
by law local, the Court in which such action shall be depending, pr 
is any Judge of any of the said Courts may on the application of either 
party order the issue to be tried or writ of inquiry to be executed, in 
any other county or place than that in which the venue is laid ; and 
for that purpose any such Court or Judge may order a suggestion to 
be entered on the record that the trial may be more conveniently had, 

20 or writ of inquiry executed in the county or place where the same is 
ordered to take place. 

AND whereas great expense is often incurred, and delay or failure Allowing 
of justice takes place at trials, by reason of vacancies as to some-par- 
ticular or particulars between the proof and tile record or setting, forth, the Record 
25 on the record or document on which the trial is had, of contracts’ “«HS‘ aln 
customs, prescriptions, names and other matters or circumstances 
not material to the merits of the case, and by the misstatement 
of which the opposite party cannot have been prejudiced, and the 
same cannot in any case be amended at the trial, except where 
3 ° the variance is between any matter in writing or. in print produced in 
evidence and the record : And whereas it is expedient to allow such 
amendments as hereinafter mentioned to be made on the trial of the 
cause ; BE it therefore Enacted, That it shall he lawful for any Court 
of Record, holding plea in civil actions, and any Judge sitting. at Njsi 
35 Prius, if such Court or Judge shall see fit so to do, to cause the record, 
writ or document on which any trial may be pending. before apy.sncli 
Court or Judge in any civil action, or in any information iijtiie nature 
of a quo warranto, or proceedings on a mandamus, when any variance 
shall appear between the proof and the, recital , or setting forth on the 
40 record, writ or document on which, the tripl is proceeding, of any con- 
tract, custom, prescription, name or other matter, in any particular or 
particulars in the judgment of such Court or Judge not material to (he 
merits of the case, and by which the opposite party cannot. have been 
33 °* c 2 prejudiced 
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prejudiced in the conduct of his action, prosecution or defence, to be 
forthwith amended by some officer of the Court or otherwise, both in 
the part of the pleadings where such variance occurs, and in every 
other part of the pleadings which it may become necessary to amend, 
on such terms as to payment of costs to the other party, or postponing 5 
the trial to be had before the same or another jury, or both payment 
of costs and postponement, as such Court or Judge shall think reason- 
able ; and in case such variance shall be in some particular or parti- 
culars in the judgment of such Court or Judge not material to the 
merits of the case, but such as that the opposite party may have been 10 
prejudiced thereby in the conduct of his action, prosecution or defence, 
then such Court or Judge shall have power to cause the same to be 
amended upon payment of costs to the other party, and withdrawing 
the record or postponing the trial as aforesaid, as such Court or Judge 
shall think reasonable; and after any such amendment the trial shall 15 
proceed, in case the same shall be proceeded with in the same man- 
ner in all respects, both with respect to the liability of witnesses to 
be indicted for perjury, and otherwise, as if no such variance had 
appeared ; and in case such trial shall be had at Nisi Prius, the order 
for the amendment shall be indorsed on the postea or the writ (as the 20 
case may be), and returned together with the record or writ, and 
thereupon such papers, rolls and other records of the Court from which 
such record or writ issued, as it may be necessary to amend, shall be 
amended accordingly ; and in case the trial shall be had in any Court 
of Record, then the order for amendment shall be entered on the roll 25 
or other document upon which the trial shall be had : Provided, That 
it shall be lawful for any party who is dissatisfied with the decision of 
such Judge respecting his allowance of any such amendment, to apply 
to the Court from which such record or writ issued for a new trial 
upon that ground, and in case any such Court shall think such amend- 30 
ment improper, a new trial shall be granted accordingly, on such terms 
as the Court shall think fit, or the Court shall make such other order 
as to them may seem meet. 

48 - 

Power for the And be it Enacted, That the said Court or Judge shall and may, 

Judge to di- if they or he think fit, in all such cases of variance, instead of causing 35 

tTbefounT* 8 the record or document to be amended as aforesaid, direct the jury to 
specially. g n( j t]ae f act or f acts acC ording to the evidence, and thereupon such 
finding shall be stated on such record or document ; and, notwith- 
standing the finding on the issue joined, the said Court or the Court 
from which the record has issued, shall, if they shall think the said 40 
variance immaterial to the merits of the case, and the misstatement 
such as could not have prejudiced the opposite party in the conduct of 
the action or defence, give judgment according to the very right and 
justice of the case. 

And 
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And be it Enacted, That it shall be lawful for the parties in any Power^to 
action or information, after issue joined, by consent and by order of 
any of the Judges of the said Superior Courts, to state the facts of feeding to 

the case in the form of a special case for the opinion of the Court, 

5 and to agree that a judgment shall be entered for the plaintiff or 

defendant, by confession or of nolle prosequi, immediately after the 
decision of the case, or otherwise as the Court may think fit, and judg- 
ment shall be entered accordingly. 

50. 

AND in order to render the rejection of witnesses on the ground of Witnesses in- 

10 interest less frequent ; BE it Enacted, That if any witness shall be ISTSSK 

objected to as incompetent on the ground that the verdict or judgment beadmtai'* 0 
in the action' on which it shall be proposed to examine him would be ble - 
admissible in evidence for or against him, such witness shall neverthe- 
less be examined ; but in that case a verdict or judgment in that action 
15 in favour of the party on whose behalf he shall have been examined 
shall not be admissible in evidence for him, or any one claiming under 
him, nor shall a verdict or judgment against the party on whose behalf 
he shall have been examined be admissible in evidence against him, or 
any one claiming under him. 

20 And be it Enacted, That the name of every witness objected to as 
incompetent on the ground that such verdict or judgment would be 
admissible in evidence for or against him, shall at the trial be indorsed 
on the record or document on which the trial shall be had, too-ether 
with the name of the party on whose behalf he was examined, by some 
25 officer of the Court, at the request of either party, and shall be after- 
wards entered on the record of the judgment; and such indorsement or 
entry shall be sufficient evidence that such witness w-as examined in 
any subsequent proceeding in which the verdict or judgment shall be 
offered in evidence. 

30 And be it Enacted, That upon all debts or sums certain, payable Juryfmpow- 
at a certain time or otherwise, the jury on the trial of any issue, or on interest! !° w 
any inquisition of damages, may, if they shall think fit, allow interest to Debt:i 
the creditor at a rate not exceeding the current rate of interest from 
the time when such debts or sums certain were payable, if such debts 
35 or sum s be payable by virtue of some written instrument at a certain 
time, or if payable otherwise, then from the time when demand of pay- 
ment shall have been made in writing, so as such demand shall give 
notice to the debtor that interest will be claimed from the date of such 
demand until the term of payment ; provided, that interest shall be 
40 payable in all cases in which it is now payable by law : And provided 
also, That such interest so to be allowed by such Jury shall not be so 
allowed tor any period exceeding Six Years. 

350 . c 3 And 



Direction to 
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Name of the 
Witness on 
the Record. 
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And be it Enacted, That the jury on the trial of any issue, or on 
any inquisition of damages, may, if they shall think fit, give damages 
in the nature of interest, for any period not exceeding Six Years, 
over and above the value of the goods at the time of the conversion 
or seizure, in all actions of trover or trespass de bonis asportatis, and 
over and above the money recoverable in all actions on policies of 
assurance made after the passing of this Act. 



5 



interest to be And be it Enacted, lhat if anv person shall sue out any writ of 

allowed on . J ‘ . . . 

all Writs of error upon any judgment whatsoever given many Court in any action 
dme r that tlie personal, and the Court of Error shall give judgment for the defendant 10 
thereon, then interest shall be allowed by the Court of Error for such 
time as execution has been delayed by such writ of error, for the 
delaying thereof. 



Executors And be it Enacted, That in every action brought by any executor or 
of" tlfe Tcs- ht administrator in right of the testator or intestate, such executor or ^ 
Costs* 0 p8y administrator shall, unless the Court in which such action is brought, 

or a Judge of any of the said Superior Courts, shall otherwise order, 
be liable to pay costs to the defendant in case of being nonsuited or a 
verdict passing against the plaintiff, and in all other cases in which he 
would be liable if such plaintiff were suing in his own right upon a 2U 
cause of action accruing to himself ; and the defendant shall have 
judgment for such costs, and they shall be recovered in like manner. 

56. 

One or more And be it Enacted, That where several persons shall be made 
Dricmdants defendants in any personal action, and any one or more of them shall 
in any Action have a Nolle prosequi entered as to him or them, or upon the trial oe 

Having a 11 . *0 

hioiie prose- of such action shall have a verdict pass for him or them, every such 
3iet shall cr person shall have judgment for and recover his reasonable costs, unless, 
have Costs. j n cage a Judge before whom such cause shall be tried 

shall certify upon the record, under his hand, that there was a reason- 
able cause for making such person a defendant in such action. 30 



Where Nolle And be it Enacted, That where any Nolle prosequi shall have been 
=ro r entered upon any count, or as to part of any declaration, the defendant 
aiiy Count, shall be entitled to, and have judgment for, and recover iiis reasonable 

costs in that behalf. 



Plaintiff in And be it Enacted, That in all writs of Scire facias the plaintiff ^ 

andVlahuiff obtaining judgment on an award of execution shall recover his costs 
on Demurrer su ' 1 upon a judgment by default, as well as upon a judgment after 
tohave Costs, plea pleaded or demurrer joined ; and that where judgment shall be 
given either for or against a plaintiff or demandant, or for or against a 
defendant or tenant, upon any demurrer joined in any action whatever, 
the party in whose favour such judgment shall be given shall also have 
judgment to recover his costs in that behalf. 

AND 
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09- 

AND whereas it is provided in and by a statute passed in the Session Costs of spe- 
of Parliament held in the third and fourth years of the reign of his c^co-faNon- 
late Majesty King William the Fourth, intituled, “An Act for con- sult ' 
solidating and amending the Law relative to Jurors and Juries in Ire- 3&4 4 ‘ 

5 land,” that the person or party who shall apply for a special jury shall 
pay the fees for striking such jury, and all the expenses occasioned bv 
the trial of the cause by the same, and shall not have any further or 
other allowance for the same, upon taxation of costs, than such person 
or party would be entitled unto in case the cause had been tried by a 
io common jury, unless the Judge before whom the cause is tried shall, 
immediately after the verdict, certify under his hand, upon the back of 
the record, that the same was a cause proper to be tried bv a special 
jury : And whereas the said provision does not apply to cases in 
which the plaintiff has been nonsuited, and it is expedient that the 
, 5 Judge should have such power of certifying as well when a plaintiff is 
nonsuited as when lie has a verdict against him ; BE it therefore 
Enacted, That the said provision of the said last-mentioned Act of Par- 
liament, and every thing therein contained, shall apply to cases in 
which the plaintiff' shall be nonsuited as well as to cases in which a 
20 verdict shall pass against him. 



And be it Enacted, That it shall be lawful for the executors or Executors of 
administrators of any lessor or landlord to distrain upon the lands distrainfor 
demised for any term, or at will, for tlie arrearages of rent due to such Lifettme' 1 h * 3 
lessor or landlord in his lifetime, in like manner as such lessor or land- 
25 lord might have done in his lifetime. 



And be it Enacted, That such arrearages may be distrained for after Arrears may 
the end or determination of such term or lease, at will, in the same !br wMJnSix 
manner as if such term or lease had not been ended or determined ; detemiimtton 
provided that such distress be made within the space of Six calendar ^ crm> 

30 Months after the determination of such term or lease, and during the 
continuance of the possession of the tenant from whom such arrears 
became due : Provided also. That all and every the powers and provi- 
sions in the several statutes made relating to distresses for rent shall be 
applicable to the distresses so made as aforesaid. 



35 



40 



AND whereas it is expedient to render references to arbitration more 
effectual ; BE it Enacted, That the power and authority of any arbitra- 
tor or umpire appoiuted by or in pursuance of any rule of Court, or 
Judge’s order, or order of nisi prius, in any action now brought, or 
which shall be hereafter brought, or by or in pursuance of any sub- 
mission to reference containing an agreement that such submission shall 
be made a rule of any of Her Majesty’s Courts of Record, shall not be 
revocable by any party to such reference, without the leave of the 
Court by which such rule or order shall be made, or which shall be 
350. c 4 mentioned 
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mentioned in such submission, or by leave of a J udge ; and the arbi- 
trator or umpire shall and may and is hereby required to proceed with 
the reference, notwithstanding any such revocation, and to make such 
award, although the person making such revocation shall not after- 
wards attend the reference; and that the Court, or any Judge thereof, 5 
may from time to time enlarge the term for any such arbitrator making 
his award. 

63 - 

pdTe At-’”" And be U Enacted > That w hen any reference shall have been made 
tendance of by any such rule or order as aforesaid, or by any submission containing 

such agreement as aforesaid, it shall be lawful for the Court by which 10 
such rule or order shall be made, or which shall be mentioned in such 
agreement, or for any Judge, by rule or order to be made for that pur- 
pose, to command the attendance and examination of any person to 
be named, or the production of any documents to be mentioned in 
such rule or order; and the disobedience to any such rule or order 15 
shall be deemed a contempt of Court, if, in addition to the service of 
such rule or order, an appointment of the time and place of attend- 
ance in obedience thereto, signed by one at least of the arbitrators, or 
by the umpire, before whom the attendance is required, shall also be 
served either together with or after the service of such rule or order : 2o 
Provided always, That every person whose attendance shall be so 
required shall be entitled to the like conduct-money, and payment of 
expenses and for loss of time, as for and upon attendance at any trial : 
Provided also, That the application made to such Court or Judge for 
such rule or order shall set forth the county where such witness is 25 
residing at the time, or satisfy such Court or Judge that such person 
cannot be found : Provided also, That no person shall be compelled 
to produce, under any such rule or order, any writing or other docu- 
ment that he would not be compelled to produce at a trial, or to attend 
at more than Two consecutive days, to be named in such order. 30 

64. 

. And be !t Enacted, That when in any rale or order of reference, or 
Court submission to arbitration containing an agreement that the sub- 

trinitom mission shall be made a rule of Court, it shall be ordered or agreed 
that the w itnesses upon such reference shall be examined upon oath, it 
shall be lawful for the arbitrator or umpire, or any one arbitrator, and 35 
he or they are hereby authorized and required, to administer an 
oath to such witnesses, or to take their affirmation in cases where 
affirmation is allowed by law instead of oath; and if upon such oath or 
affirmation any person making the same shall wilfully and corruptly 
give any false evidence, every person so offending shall be deemed and 40 
taken to be guilty of perjury, and shall be prosecuted and punished 
accordingly. 

65- 

AND whereas great difficulties and delays may be experienced, and 
sometimes a failure of justice may take place, in actions depending in 
, Courts 
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Courts of Law in Ireland, by reason of the want of a competent power 
and authority in the said Courts to order and enforce the examination 
of witnesses, when the same may be required, before the trial of 
a cause : And whereas, by an Act passed in the Parliament of Great 
,5 Britain in the thirteenth year of the reign of his late Majesty King 

George the Third, intituled, “An Act for the establishing certain 13 Geo. 3, 
Regulations for the better Management of the Affairs of the East c ’ 63 ‘ 

India Company, as well in India as in Europe, certain Powers 
are given and Provisions made for the Examination of Witnesses in 
io India in the Cases therein mentioned And whereas, by an Act 
passed in the first year of the reign of his late Majesty King Wil- 
liam the Fourth, intituled, “ An Act to enable Courts of Law to i Will. 4. 
order the Examination of Witnesses upon Interrogatories and other- c 22 ’ 
wise,” further provisions were made in relation to the examination 
15 of witnesses in all colonies, islands, plantations and places under 
the dominion of the Crown of England in foreign parts And 
whereas it is expedient to extend to Ireland certain provisions of the said 
two last-mentioned recited Acts ; BE it therefore Enacted, That all and Powers of the 
every the powers, authorities, provisions and matters contained in the said exfendedto 
20 recited Act of the thirteenth year of the reign of his said late Majesty “^'couiSat 
King George the Third, relating to the examination of witnesses in w . ,lea 

T , • , .. - . Examination 

India, snail be and the same are, with reference to all actions in any Commis- 

ofHer Majesty’s Courts of Law at Dublin, hereby extended to all appear ne- 
colonies, islands, plantations and places under the dominion of Her cessaiy ' 

25 Majesty in foreign parts, and to the Judges of the several Courts 
therein, and to all actions depending in any of Her Majesty’s Courts of 
Law at Westminster, in what place or country soever the cause of 
action may have arisen, and whether the same may have arisen 
within the jurisdiction of the Court to the Judges whereof the writ or 
30 commission may be directed, or elsewhere, when it shall appear that 
the examination of witnesses under a writ or commission issued in 
pursuance of the authority hereby given will be necessary or conducive 
to the due administration ot justice in the matter w herein such writ 
shall be applied for. 

35 And be it Enacted, When any writ or commission shall issue under the Jn % es t0 
authority of the said two last-recited Acts, or either of them, and of this cJm^ion 
Act, or of the power hereinbefore given by this Act, the Judge or Judges Sneered ‘ 
to whom the same shall be directed shall have the like power to AtSw 
compel and enforce the attendance and examination of witnesses as the Witncsscs - 
40 Court whereof they are Judges does or may possess for that purpose 
in suits or causes depending in such Court. 

67. 

And be it Enacted, That the costs of every writ or commission to be Cos J 9 of 
issued under the authority of the said two last-recited Acts, or either iuthe-Discre- 
of them, and of this Act, or of the power hereinbefore given by this C<mrtf the 
350 * d Act, 
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Act, in any action at law depending in either of the said Courts at 
Dublin, and of the proceedings thereon, shall be in the discretion of the 
Court issuing the same. 



68 . 
Courts at 
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And be it Enacted, That it shall be lawful to and for each of the 
said Courts at Dublin, and the several Judges thereof, in every action 
depending in such Court, upon the application of any of the parties to 
such suit, to order the examination on oath, upon interrogatories or 
otherwise, before the Prothonotary of the said Court, or other person 
or persons to be named in such order, of any witnesses within the 
jurisdiction of the Court where the action shall be depending, or to 
order a commission to issue for the examination of witnesses on oath 
at any place or places out of such jurisdiction, by interrogatories or 
otherwise, and by the same or any subsequent order or orders to give 
all such directions touching the time, place and manner of such 
examination, as well within the jurisdiction of the Court wherein the 
action shall be depending as without, and all other matters and cir- 
cumstances connected with such examinations as may appear reasonable 
and just. 

And be it Enacted, That when any rule or order shall be made for 
the examination of witnesses within the jurisdiction of the Court 
wherein the action shall be depending, by authority of this Act, it 
shall be law ful for the Court, or any Judge thereof, in and by the first 
rule or order to be made in the matter, or any subsequent rule or 
order, to command the attendance of any person to be named in such 
rule or order for the purpose of being examined, or the production of 
any writings or other documents to be mentioned in such rule or order, 
and to direct the attendance of any such person to be at his own place 
of abode or elsewhere, if necessary or convenient so to do ; and the 
wilful disobedience of any such rule or order shall be deemed a con- 
tempt of Court, and proceedings may be thereupon had by attachment 
(the Judge’s order being made a rule of Court before or at the time 
of the application for an attachment), if, in addition to the service of 
the rule or order, an appointment of the time and place of attendance 
in obedience thereto, signed by the person or persons appointed to 
take the examination, or by One or more of such persons, shall be also 
served together with or after the service of such rule or order : Provided 
always, That every person w'hose attendance shall be so required shall 
be entitled to the like conduct-money and payment for expenses and 
loss of time as upon attendance at a trial : Provided also, That no 
person shall he compelled to produce, under any such rule or order, 
any writing or other document that he would not be compellable to 
produce at a trial of the cause. 



5 
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70. 

Prisoners And be it Enacted, That it shall be lawful for any Sheriff, Gaoler 

moved by or other officer having the custody of any prisoner, to take such 



prisoner 
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prisoner for examination under the authority of this Act, bv virtue of Haba. 
a writ of habeas corpus to be issued for that purpose, which' writ shall 
and may be issued by any Court or Judge under such circumstances 
and in such manner as such Court or Judge may now by law issue the 
5 writ commonly called a Writ of Habeas Corpus ad testificandum. 

And he it Enacled, That it shall be lawful for all and every person K 
authorized to take the examination of witnesses by any rule, order, wSk” 
writ or commission made or issued in pursuance of this Act, and be up ™ ° atl '- 
and they are hereby authorized and required to take all such exami- 
10 nations upon the oath of the witnesses, or affirmation in cases where 
affirmation is allowed by law instead of oath, to he administered by 
the person so authorized, or by any Judge of the Court wherein the 
action shall be depending; and if upon such oath or affirmation any P™ g iv- 
person making the same shall wilfully and corruptly give any false S SSl a. 
t 5 evidence, every person so offending shall be deemed and taken to 'be >»**“* 
guilty of Perjury, and shall and may be indicted and prosecuted for Perjury, 
such offence in the county wherein such evidence shall be given, or in 
the county of Dublin, if the evidence be given out of Ireland. 

And be it Enacted, That it shall and may be lawful for the Pro- Persons "ap- 
20 thonotary, or any other persons to be named in any such rule or order {£?£- 
as aforesaid for taking any examination in pursuance thereof, and he 
and they are hereby required, to make, if need be, a special report to 
the Court touching such examination, and.the condnct or absence of or AbSLSrf 
any witness or other person thereon or relating thereto; and the i”'* 
25 Court is hereby authorized to institute such proceedings and make 
such order and orders upon such report asjustice may require, and as 
may be instituted and made in any case of contempt of the Court, 

And be it Enacted, That the costs of every rule or order to be made Costs of the 
for the examination of witnesses under any commission or otherwise by EMmimtion 
30 virtue of this Act, and of the proceedings thereupon, shall (except in JS.'to'S' 
the case hereinbefore provided for) be costs in the cause, unless other- 
wise directed either by the Judge making such rule or order, or by the 
Judge before whom the cause may be tried, or by the Court. 

And be it Enacted, That no examination or deposition to be taken ResWrti™ 

35 by virtue of this Act shall be read in evidence at any trial without the SSwirf 
consent of the party against whom the same may he offered, unless it 
shall appear to the satisfaction of the Judge that the examinant or without Con 
deponent is beyond the jurisdiction of the Court, or dead, or unable brio the 
from permanent sickness or other permanent infirmity to attend the 
40 i > n hll or any of which cases the examinations and’ depositions 
certified under the hand of the Commissioners, Master, Prothonotary 
or other person taking the same, shall and may, without proof of the 
35 b; n 2 signature 



Printed image digitised by the University of Southampton Library Digitisation Unit 




( 28 ) 



signature to such certificate, be received and read in evidence, saving 
all just exceptions. 

75 -. 

Construction And be it Enacted, That this Act shall extend to aliens, denizens 
of Act. 

and women, both to make them subject thereto, and to entitle them 
to all the benefits given thereby ; and all powers given to or duties 5 
directed to be performed by the Lord Chancellor may be performed 
by the Lord Keeper or Lords Commissioners of the Great Seal ; and all 
powers given to or duties directed to be performed by the Court of Com- 
missioners of Bankrupt may be performed by any one of the Commis- 
sioners of the same Court ; and that whenever this Statute hath used 1 o 
words importing the singular number or the masculine gender onlv, it 
shall be understood to include several matters as well as one matter, 
and several persons as well as one person, and females as well as 
males, and bodies corporate as well as individuals, unless it be other- 
wise specially provided, or there be something in the subject or context 15 
repugnant to such construction ; and that this Act shall not extend 
to Great Britain, except where expressly mentioned. 

76. 

Act may be And be it Enacted, That this Act may be amended, altered or 
repealed during this Session of Parliament. 

And be it Enacted, That this Act shall, as to all matters not other- 20 
wise provided for, commence and come into operation on the First 
day of November One thousand eight hundred and Forty. 



77 - 
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SCHEDULE 

To WHICH THIS ACT REFERS. 



Writ of Capias. 

Victoria, &c. 

To the Sheriff or Sheriffs of 
Greeting. 

W E command you that you omit not by reason of any liberty in 
your Bailiwick, but thatyou enter the same, and take C.D. 
if he shall be found in your Bailiwick, and him safely keep until he 
shall have given yon bail, or made deposit with you according to law, 
in an action on promises [or, of debt, &c.], at the suit of A. Ii' 
, or until the said C.D. shall by 

other lawful means be discharged from your custody. And We do 
further command you that on execution hereof you do deliver a copy 
hereof to the said C. D. And We hereby require the said C. D. to 
take notice, that within Eight Days after the execution hereof on him, 
inclusive of the day of such execution, he should cause Special Bail to 
be put in for him in Our Court of t0 t f lc gajd 

action, and that in default of so doing, such proceedings may be had 
and taken as are mentioned in the warning written or indorsed hereon. 
And We do further command you, that immediately after theexecu- 
tion hereof you do return this Writ to Our said Court of 
together with the manner in which you shall have executed the samel 
and the day of the execution thereof ; or if the same shall remain 
unexecuted, then that you do so return the same at the expiration of 
One calendar Month from the date hereof, or sooner if you shall he 
thereto required by order of the said Court, or by any Judge thereof. 
W * tne3s at Dublin [or, as the case may be], the 

day of 

Memorandum to be subscribed to the Writ. 

This Writ is to be executed within One calendar Month from the 
date hereof, including the day of such date, and not afterwards. 

A Warning to the Defendant. 

If a Defendant, having given Bail on the Arrest, shall omit to put in 
Special Bail as required, the Plaintiff may proceed against the Sheriff 
or on the Bail-bond. 

D 3 Indorsements 



Printed image digitised by the University of Southampton Library Digitisation Unit 



( 30 ) 



Indorsements to be made on the Writ. 

Bail for Pounds by Order of [naming the Judge making 

the Order], dated this day of 

This Writ was issued by E. F. of Attorney for the 

Plaintiff [or, Plaintiffs] within named. 

Or, 

This Writ was issued in person by the Plaintiff within named, who 
resides at [mention the City, Town, Barony or 

Parish, and also the name of the Hamlet, Street and Number of the 
House of the Plaintiff’s Residence, if any such there be.] 
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